PROPOSED FEDERAL MENU LABELING LAW

Requirements –

· Establishments in a chain of 20 or more locations under the same trade name
· Standard menu items offered for sale at least 60 days per calendar year
· Does not include (e.g., condiments), daily specials, custom orders, and customary test marketing (i.e., on the menu less than 90 days).
· On menu, menu board or drive thru board:

· Number of calories per standard menu item;

·  Succinct statement concerning suggested daily caloric intake; and

· Referral statement regarding the availability of additional nutrition information.

· Additional written information available upon request includes –

· Calories, calories from fat, total fat, saturated fat, cholesterol, sodium, carbohydrates, sugars, dietary fiber and protein. Also, FDA is expected to require trans fat.

· Implementation deadline to be set by regulations, probably 20 to 30 months from enactment

Voluntary Menu Labeling -

· Available to non-chain restaurants, as well as chain restaurants before mandatory program becomes effective
· Register with FDA and meet the mandatory program requirements
· Provides the same uniformity protection as the mandatory menu labeling program

Protections -

· Nutrition information determined by “reasonable basis” (e.g., nutrient databases, cookbooks, laboratory analyses, or other reasonable means).
· Regulations must consider “reasonable variation” in serving size and formulation of menu items
· National uniformity for nutrient content disclosures of the type chain restaurants would be required to provide:
· Preempts all State and local menu labeling requirements in effect today
· Protection from frivolous litigation over accuracy of nutrient content disclosures

Below is an overview of the negotiated agreement, including how key provisions compare to the LEAN Act (supported by the NRA) and the MEAL Act (supported by CSPI, opposed by the NRA):

National Uniformity

· LEAN Act: Would achieve a national, uniform standard by barring state and local governments from adopting any nutrition labeling requirements different from the federal requirements. This uniformity provision is based on the uniformity standards provided for packaged foods under the Nutrition Labeling and Education Act of 1990 (NLEA).
· MEAL Act (opposed by NRA): The industry-opposed MEAL Act offers no national uniformity standard. It would instead set a federal “floor” of nutrition-disclosure requirements and allow state and local governments to add additional requirements.
· NEGOTIATED AGREEMENT: The agreement follows the LEAN Act in that it provides uniformity for nutrition labeling in restaurants similar to that provided for packaged foods under the NLEA. It would bar state and local requirements for nutrition labeling of the type required under the negotiated agreement.

Liability Protection

· LEAN Act: Restaurants could use a “reasonable basis” to determine nutrition disclosure information. Reasonable basis would include the use of nutrient databases, cookbook analysis, laboratory analysis as well as additional means determined by the Food and Drug Administration.
· MEAL Act: Restaurants would be required to obtain a nutrient analysis, which could be interpreted to require a chemical analysis of menu items.
· NEGOTIATED AGREEMENT: Mirrors the language in the NRA-supported LEAN Act. This provision provides a defense against frivolous lawsuits on nutrient disclosure.

Small Business Protection

· LEAN Act: Independent restaurants and chains with fewer than 20 units under the same brand would be exempt from the requirements to disclose nutrition information. The LEAN Act would bar state and local nutrition labeling requirements for non-chain restaurants.
· MEAL Act: Independent restaurants and chains with fewer than 20 units under the same brand would be exempt from the requirements to disclose nutrition information. The measure would provide no incentive or protection for small business to voluntarily participate in the federal program.
· NEGOTIATED AGREEMENT: Would exempt restaurants with fewer than 20 units under the same brand from mandatory menu labeling and provides federal preemption of any state or local requirements that would otherwise apply to non-chain restaurants that voluntarily participate in the federal program.

Flexibility

· LEAN Act: Covered restaurants would be provided some degree of flexibility on how they disclose calories. Calorie disclosure could be on the menu/menu board, on a sign, on a separate insert in a menu, or a separate appendix to the menu. Additionally, restaurants would be required to make available upon request additional nutrition data in writing.
· MEAL Act: Covered restaurants MUST list calories, saturated fat plus trans fat, sodium and carbohydrates on the menu; no other means of disclosure are available. Calorie counts must be on the menu board.
· NEGOTIATED AGREEMENT: In the negotiated agreement, only calories must be listed on the menu/menu board for covered restaurants. Consistent with the LEAN Act, covered operations would be required to make additional nutrition information (e.g., fat, carbohydrates, sodium) available upon request. The calories-on-the-menu provision was a top priority for Sen. Harkin and critical to obtaining agreement on national uniformity, liability protection and small business protection.

